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Adventures in the Zone of Twilight:
Separation of Powers and National Economic Security in the Mexican Bailout Russell Dean Covey

INTRODUCTION: WAS THE MEXICAN BAILOUT LEGAL?
On January 12, 1995, President Clinton requested legislation providing $40 billion in loan guarantees to prevent Mexico from defaulting on bonds worth billions of dollars. Less than three weeks later, the President preempted the ongoing congressional debate on the guarantees and, without any formal congressional action, unilaterally negotiated a combination of additional loans from international institutions (the International Monetary Fund (IMF) and the Bank for International Settlements (BIS)) and promised Mexico $20 billion from the Exchange Stabilization Fund (ESF), an obscure revolving fund in the Treasury normally used to stabilize the dollar on world currency markets. ' It is far from clear that the President had the legal authority to take this action. While the administration claimed to be responding primarily to the dramatic devaluation of the peso, the main purpose of the loans was not to restore the value of Mexico's currency, but to prevent its looming default on dollar-denominated securities threatened by the depletion of its hard-currency reserves, and thereby to boost confidence in Mexican markets and curtail
In taking this unilateral action, President Clinton received praise from congressional leaders. 7 Republican Speaker of the House Newt Gingrich called the action "courageous." 8 Congressional leaders from both parties further agreed that the President had the statutory authority to deliver the funds to Mexico without any subsequent congressional authorization or appropriation. 9 Nonetheless, a significant number of Senators and Representatives opposed the plan and questioned its legality.' 0 Ultimately unsuccessful attempts were made in both the House and Senate to prevent the package from proceeding or to curtail aid already being delivered."
Though the Mexican bailout is substantially complete, the doctrine of separation of powers requires a close look at the use of revolving funds like the one employed to aid Mexico, particularly when such funds are drawn on without congressional authorization.' 2 This Note argues that the ESF was used improperly and that, despite the informal approval of congressional leaders, President Clinton had neither statutory nor constitutional authority to extend the aid package to Mexico in the absence of a formal congressional appropriation. Though the President's admittedly substantial latitude to act in matters affecting national security might have provided him with the emergency authority to preempt the legislative process and spend unappropriated dollars, this Note argues that such preemption remains illegal, at least until Congress ratifies the appropriation retroactively.
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Part I examines the statutory authority claimed by the administration to fund the bailout. It argues that the statute relied upon by the President, 4 the legislative history of the relevant provisions, the historical use of the ESF, and statements made by administration officials all indicate that there was no statutory authorization for the administration's use of the Fund. Part II analyzes the constitutional issues raised by the bailout under the framework set forth by Justice Jackson in Youngstown Sheet & Tube Co. v. Sawyer; it concludes that the President lacked the necessary constitutional authority Jackson's framework suggests must exist in the absence of congressional authorization.' 5 Even if authorization may be inferred through a more liberal interpretation of the statute's text and history, Congress has never established any "intelligible principle" to guide the use of the Fund. The bailout therefore also constitutes an impermissible delegation of legislative authority and, consequently, is constitutionally infirm.
While the Note argues that the unguided use of revolving funds constitutes an incursion on the congressional appropriations power and cannot be tolerated in a political regime of separated powers, national security concerns do require the President to retain administrative flexibility in order to perform the constitutional duties of Commander in Chief. This requirement is especially pertinent in light of recent transformations in communications technology and information systems that have caused significant changes in the nature of threats to national security. Part II recognizes that these changes, which have given rise to increasingly volatile and interdependent international financial markets, require the executive branch to have substantial discretion to obligate 14. See 31 U.S.C. § 5302 (1994) . 15. 343 U.S. at 634 (Jackson, J., concurring).
monies to protect the nation's financial integrity. However, procedural restraints on that discretion are necessary to ensure that Congress is not prevented from exercising its exclusive power of the purse. The interests of a functional but fair democratic system require a balance between these competing concerns. Accordingly, Part IV suggests ways to provide the President with clear authority to protect "economic security" while keeping Congress firmly in control of the purse strings.
I. STATUTORY AUTHORITY FOR THE MExIcAN BAILOUT
Of the three principal components of the bailout package, only one required a direct outlay from the U.S. Treasury: the $20 billion that was obligated from the Exchange Stabilization Fund (ESF). The President has claimed statutory authority to spend ESF monies under 31 U.S.C. § 5302, but neither the text of § 5302 nor its legislative history supports this claim.
A. The Text of § 5302
Section 5302 authorizes the Secretary of the Treasury, with the approval of the President, to "deal in gold, foreign exchange, and other instruments of credit and securities the Secretary considers necessary."' 16 To this end, § 5302 creates a revolving "Exchange Stabilization Fund." The revenues from its activities-proceeds from sales, investments, and earnings-are repaid into the Fund and remain available for future use absent any additional congressional appropriation.' 7 The Fund was created with a $2 billion appropriation in 1934, which, as of March 1995, had grown to roughly $37.5 billion."
The text of the statute enumerates three purposes for which expenditures from the ESF are authorized. 9 First, the Fund is available to meet U.S. obligations under the Bretton Woods Agreement. 20 Second, the Fund provides a mechanism to carry out U.S. obligations under § 3 of the Special Drawing Rights Act. 2 ' Third, the Fund is available, in the opaque language of the 16. 31 U.S.C. § 5302(b) (1994).
Id. § 5302(a)(I).
18. See Mexican Peso Crisis, supra note 1, at 371 (testimony of Robert Rubin, Secretary of the Treasury). But according to Rubin, only $29.5 billion was "usable." Id. 19. See 31 U.S.C. § 5302(a)(1) (1994). 20. "The Articles of Agreement require the United States to maintain the value of IMF holdings of dollars in terms of the IMF's unit of account (formerly gold, currently, the SDR)." S. REP. No. 698, 95th Cong., 2d Sess. 14 (1978), reprinted in 1978 U.S.C.C.A.N. 2565, 2578. One of the principal obligations was established by Article IV of the amended Articles of Agreement, which requires members to "avoid manipulating exchange rates or the international monetary system in order to prevent effective balance of payments adjustment or to gain an unfair competitive advantage over other members." S. REP. No. 1295, 94th Cong., 2d Sess. 6 (1976) , reprinted in 1976 U.S.C.C.A.N. 5950, 5955.
21. 22 U.S.C. § 286(o) (1994) . Special Drawing Rights (SDRs) are units of account established by the IMF representing the value of a "basket" of currencies designated by the IM Countries experiencing current account shortages can borrow foreign currencies from other central banks by depositing or statute, "to carry out this section." ' 22 However, since there is no further specification of the purposes of § 5302 beyond its title-"Stabilizing exchange rates and arrangements"-one must turn to the legislative history of § 5302 to determine what further purposes might be incorporated into "this section. 23 
B. Legislative History of § 5302
The ESF was originally created as part of the Gold Reserve Act of 1934 by a New Deal Congress intent on protecting the dollar on international exchange markets. The Fund, once described as "the most ingenious instrument ever developed in the monetary systems, 24 was inspired by fears that rival trading nations, particularly Britain, but also France, Italy, and Germany, would capture large segments of the world market by deflating their own currencies relative to the dollar. As explained in a House committee report, "The reason for its establishment in this case is to defend the American dollar and our gold stocks against the invasion of similar funds operated by competitor nations." A British fund, established months earlier in an amount equivalent to $175 million, the committee reported, "'was so effective in driving our dollar up that we were forced off the gold standard. It is to prevent a repetition of this experience that we create the stabilization fund preparatory to the return to gold redemption.'25 Since 1934, the law has been amended several times, 26 but none of the changes in the authorizing language have substantially altered its intended purpose: to allow the government to protect the dollar and maintain desirable exchange rates against foreign currencies.
The most significant alteration in the law's language was made in 1976 following the collapse of Bretton Woods and the accompanying shift from exchanging SDRs in return for those currencies. SDRs that the IMF has allocated to the United States are held in the ESF, which "pays and receives SDR charges and interest and meets U.S. commitments to purchase SDRs from other countries." CBO Letter, supra note 4, at 17.
22. 31 U.S.C. § 5302(a)(1) (1994 0 Legislative history, in fact, indicates that Congress intended this amendment to restrict the acceptable purposes of the ESF. According to the Senate report, "use of the ESF would be authorized only for purposes consistent with the United States obligations in the IMF regarding orderly exchange arrangements and a stable system of exchange rates. ' 3 ' The amendment's language requiring consistency with orderly exchange arrangements prohibits aggressive use of the ESF to alter exchange rates unilaterally, a use that was permissible-and, in fact, envisioned-under the original language of the Gold Reserve Act.
The strongest support for presidential authority to extend ESF funds for purposes like the Mexican bailout is contained in comments explaining emergency provisions added by the 1976 amendment. These provisions allow, under certain circumstances, for the obligation of ESF monies for periods exceeding six months. 32 According to the report:
The Committee recognizes that there may be circumstances where longer-term ESF credits may be necessary, and the amendment provides for that possibility. But the Committee intends, and the The administration relied heavily on this language to support the bailout.
A broader view of the legislative history makes overreliance on this passage unwise, however. First, when the amendment was passed, the ESF was significantly smaller in asset value, 34 and it is extremely doubtful that Congress foresaw its subsequent dramatic growth. 35 Second, the report's language does not indicate that ESF monies can be used for any purpose whatsoever, even when such an unforeseeable catastrophe occurs. As it makes clear, " [t] he purpose of the Exchange Stabilization Fund is to provide shortterm credit to foreign countries to counter exchange market instability.
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Most importantly, when such expenditures are necessary, the report makes explicit that "all medium and longer-term financing" should be arranged "within the framework of the IMF or other appropriate multilateral facilities. 37 No such provisions were made for the $20 billion that was taken directly from the ESF. It is true, as the administration argues, that use of the ESF does not contravene IMF policies since the IMF was a coparticipant in the Mexican bailout. 38 But that fact does not obviate the need for congressional appropriations. Specific ESF operations are not treated as expenditures because they usually involve "the exchange of one liquid asset for another., 39 The short-term nature of the loans and the requirement of assured repayment 33 eliminate the primary sources of risk and thus justify the budgetary treatment of such loans as financial arrangements rather than government expenditures. In addition, the fact that the long-term provisions were extended as loan guarantees rather than loans does not solve the legal problem. The extension of loan guarantees to foreign governments is a regular component of U.S. foreign policy and, like most kinds of foreign aid, requires congressional approval. 4 "
The size and duration of the Mexican bailout make its authorization, based on either text or legislative history, highly doubtful. Certainly, it is unlikely that Congress was aware that, in passing the emergency provisions contained in the 1976 amendment, it was giving the President unchecked discretion over a fund that would grow to nearly three times the size of the total annual foreign aid budget. 4 
'
C. Use of the Exchange Stabilization Fund
Even if Congress has not provided the executive branch with explicit authority to engage in a particular activity, the Supreme Court has indicated that authority can be gleaned from a pattern of congressional silence in the face of a longstanding administrative practice. In the words of Justice Frankfurter:
[A] systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned, engaged in by Presidents who have also sworn to uphold the Constitution, making as it were such exercise of power part of the structure of our government, may be treated as a gloss on "executive Power" vested in the President by § 1 ofA. 11.42 If the Clinton administration's use of the ESF to bail out Mexico is consistent with past uses of the Fund, then even in the absence of authorizing language, the bailout might be deemed "implicitly" authorized. But an examination of the 40. "For most programs, direct loan obligations and loan guarantee commitments cannot be made unless Congress has appropriated funds for the costs in advance in annual appropriation acts." OFFICE OF MANAGEMENT AND BUDGET, BUDGET SYSTEM AND CONCEPTS OF THE UNITED STATES GOVERNMENT 22 (Feb. 1995 practical operation of the Fund provides little indication of any "systematic, unbroken, executive practice" of using it for purposes like the Mexican bailout.
Early in its history, the ESF was defended as a useful tool in wartime foreign policy; 43 it was then employed only sparingly during the 1950s and 1960s. 4 After 1977, use of the Fund increased, as the ESF was tapped to make loans to a wide range of countries, including the United Kingdom, 45 Mexico, Turkey, Argentina, Israel, and Portugal. 46 In only one instance was a loan extended beyond the statutory six-month limitation, triggering the requirement that the President submit to Congress a letter declaring urgent or emergency conditions. 47 In 1982, President Reagan issued such a letter to Congress to extend a $600 million ESF loan to Mexico beyond six months. 4 The amount of funds made available to Mexico in 1982, however, was small in comparison to the 1995 aid package. The 1982 Mexican loans also did not exceed one year, whereas the current plan extends credit for up to five years and guarantees for up to ten.
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Although the Fund seems to have served as a flexible tool of foreign policy since its creation, there is no evidence that it has ever been used (except perhaps for the 1982 Mexico loans) in a manner deviating substantially from its initial purpose-protection of the dollar against foreign manipulation and the maintenance of an orderly system of exchange rates. 5 In addition, though loans to foreign governments have been extended from the ESF on several 43 occasions, those loans never approached the size of the 1995 Mexican deal, 5 " they were not extended for longer than one year, 5 2 and they have only been extended when backed by assured sources of repayment. 5 3 Thus, though the 1982 incident provides some precedent for a bailout-like use of the Fund, authority for such a use seems tenuous. One arguably improper use can hardly be said to constitute "a systematic, unbroken practice."
D. Executive Branch Interpretation of § 5302
Furthermore, congressional testimony given by executive branch officials has, on more than one occasion, expressly refuted the notion that ESF monies can be tapped to pay for general foreign aid objectives. In 1989, the House Committee on Foreign Relations held hearings regarding developments in Eastern Europe. At that time, members of the House panel were interested in extending a foreign aid package to Poland to assist with its transition to a market economy. Looking to circumvent the cumbersome appropriations process, committee members suggested that monies be taken directly from the ESF 5 4 Treasury officials explicitly denied that the ESF could be used to provide Poland with a package of long-term loans, 55 reasoning that while Treasury's former view that the ESF is available only for limited purposes prevailed up to the eve of the Mexican bailout. On January 26, 1995, just five days before the announcement of the bailout package, Federal Reserve Chairman Alan Greenspan testified to this effect while lobbying Congress to pass the legislative package of loan guarantees to Mexico. 57 When asked why congressional appropriations were needed, Greenspan responded that the administration had already considered and rejected the use of funds from the Federal Reserve or the Treasury. "The reason, actually, that we supported the issue of going for another approach to this is largely that we do not have authorities as we see it-either in the ESF at the Treasury or at the Federal Reserve., 58 The testimony of Treasury Department officials and Chairman Greenspan suggests that statutory authorization for the Mexican bailout has been widely assumed to be lacking. As I will discuss below, the testimony is even stronger evidence that the statute-even assuming that the 1995 deployment of ESF funds to Mexico had been "authorized"-contains no meaningful guidance as to the boundaries of that authorization.
II. CONSTITUTIONALITY AND THE SEPARATION OF POWERS
The foregoing analysis indicates that statutory authority for the $20 billion Mexican bailout was lacking. However, a myopic focus on the nuances of statutory interpretation obscures larger issues about the structure of our constitutional system. How extensive are the President's powers to respond to international economic crises in the absence of decisive congressional action? Has Congress in effect ceded the field of emergency economic assistance to the executive branch? If so, does the President then assume or retain an inherent power to make appropriations?
Youngstown Sheet & Tube Co. v. Sawyer 5 9 provides an apt precedent for analysis of these questions. The conflict presented in Youngstown derived from an executive order issued by President Truman authorizing government seizure of the nation's steel mills following a lengthy labor dispute. 6 ' Truman claimed that national security concerns stemming from the conflict in Korea and the centrality of the steel industry to national defense necessitated the extraordinary presidential decree.
6 ' The Supreme Court disagreed. Only a few years before, Congress had debated and passed legislation providing for the In his concurring opinion, Justice Jackson articulated a theory of presidential power that retains force today. 64 Jackson's theory described three possible configurations, or "zones," of legal authority, based on the proposition that no executive action can be legal unless it is authorized by either the Constitution or Congress. 65 In zone one, Congress has authorized executive action, and the President therefore acts with the greatest degree of authority.
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In zone two, which Jackson described as a "zone of twilight," Congress has neither expressly authorized nor clearly prohibited presidential action. 67 In zone three, Congress has either prohibited or specifically refused to authorize executive action, giving rise to a direct conflict between Congress's powers and the President's independent constitutional authority. As Jackson noted, when acting in zone three, the President's authority is "at its lowest ebb. 68 An application of Jackson's model to the Mexican bailout produces two possible analytical postures. First, if the bailout was authorized by Congress, it falls into zone one, making unnecessary any investigation into the President's independent constitutional powers. Such a finding, however, does not resolve the legal problem because allowing the President unsupervised discretion to bail out foreign countries raises critical issues under the nondelegation doctrine. The second possibility is that Congress had not provided the President with the statutory authority to effect the bailout, placing the bailout beyond zone one. In either zone two or three, the President must rely upon some source of independent, Article II authority, an authority this Note argues the President does not have. 66. "When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate" Id. at 635 (Jackson, J., concurring).
67. When the President acts in absence of either a congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain. Therefore, congressional inertia, indifference or quiescence may sometimes, at least as a practical matter, enable, if not invite, measures on independent presidential responsibility. Id. at 637 (Jackson, J., concurring).
68. "When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter." Id. (Jackson, J., concurring).
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A. Zone One and the Nondelegation Doctrine
Because the bailout has already been treated as statutorily authorized, an analysis under Jackson's zone one is relevant. Such a broad reading of § 5302 is highly problematic, however, since it creates virtually unlimited opportunities for the President to make extraordinarily large expenditures from the public fisc in the absence of congressional guidance. Granted, constitutional precedent indicates that limitations on delegation of foreign affairs powers are few; 69 the President retains a discretion to conduct foreign affairs that would not be tolerated in domestic matters. 70 Nonetheless, such precedent does not foreclose the possibility that a delegation might be unconstitutional even in matters touching on foreign affairs. 7 '
The principal test to determine when such delegations are illegitimate-the nondelegation doctrine-is a Lochner-era product that has not exerted much influence since 1935.72 While minimum standards of delegability seem critical to maintaining a regime of separated powers, the courts nevertheless have found the vast majority of delegations of legislative authority to the Executive to be acceptable. 73 Despite the fact that the nondelegation doctrine has lain dormant for nearly sixty years, however, there have been recent indications that 70. Curtiss-Wright, 299 U.S. at 320 ("[C]ongressional legislation which is to be made effective through negotiation and inquiry within the international field must often accord to the President a degree of discretion and freedom from statutory restriction which would be inadmissable were domestic affairs alone involved.").
71. Curtiss-Wright hardly precludes the possibility that significant portions of Congress's central Article I appropriations power cannot constitutionally be delegated. For instance, as Michael Glennon observes, "That an aspect of the foreign commerce power happens to be delegable says little or nothing about the delegability of central elements of the war power." MICHAEL J. GLENNON, CONSTITUTIONAL DIPLOMACY 201 (1990 . The majority found "no perceptible 'boundaries,' no 'intelligible principles,' within the four comers of the statutory language that constrain this delegated authority-except that the acquisition must be 'for Indians,"' and held that the bill "delegates unrestricted power to acquire land from private citizens for the private use and benefit of Indian tribes or individual Indians." Id. at 882.
76. Mistretta, 488 U.S. 361 (1989) (finding that delegation of authority to promulgate sentencing guidelines to independent sentencing commission does not violate nondelegation doctrine).
77. 500 U.S. 160 (1991) (finding that delegation of power to designate new drugs as schedule I controlled substances does not violate nondelegation doctrine since Congress had supplied Attorney General with adequate instructions).
78. 488 U.S. at 371-89 (applying intelligible-principles test to sentencing guidelines and holding that guidelines meet such standard). The principle that congressional delegations of legislative power must be governed by "intelligible standards" was set forth in Hampton & Co. v. United States, 276 U.S. 394 (1928) . Holding that a provision of the Tariff Act of 1922, which created a rate-making commission to set tariff schedules, did not unconstitutionally delegate the legislative rate-making power, the Court noted that "[i]f Congress shall lay down by legislative act an intelligible principle to which the person or body authorized to fix such rates is directed to conform, such legislative action is not a forbidden delegation of legislative power." Id. at 409. The necessary analogue to this position, of course, is that if Congress fails to lay down an intelligible principle for executive implementation, an unconstitutional delegation of legislative power has occurred. In NBC v. United States, 319 U. S. 190, 225-26 (1943) , the Court applied such a test to uphold the power of the FCC to promulgate regulations in accordance with the "public interest." One year later, the court applied an even more comprehensive "absence of standards" test in order to weigh the constitutionality of the delegation to a price administrator of the power to fix commodity prices.
"Only if we could say that there is an absence of standards for the guidance of the Administrator's action, so that it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed, would we be justified in overriding its choice of means for effecting its declared purpose . legislative functions, by requiring that the space separating the legislative and executive powers remains clearly bounded. According to this principle, the executive branch cannot exercise discretion unless it does so in accordance with clear instructions-intelligible principles-provided by Congress.
Comparing the use of the ESF to bail out Mexico with the circumstances of Mistretta and Touby, in which the Court did find that Congress had supplied sufficient intelligible principles, is instructive. In Mistretta, the Court refused to strike down Congress's delegation of authority to draft new sentencing guidelines to an independent commission. In so doing, the Court noted extensive and highly detailed instructions under which the commission was required to operate. 8 ' In Touby, the Court approved Congress's delegation to the Attorney General of the discretion to declare new drugs to be controlled substances and the Attorney General's subsequent delegation to the Drug Enforcement Agency (DEA) of the authority "to schedule controlled substances on a temporary basis."" 2 Although the Court indicated that the statutory instruction provided by Congress to schedule drugs presenting "imminent hazard to the public safety" satisfied the intelligible-principles test, it proceeded to identify an extensive list of standards provided by Congress to guide the Attorney General's discretionary authority.
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Since exercising the power of the purse is a legislative function assigned to Congress by the Constitution, the nondelegation doctrine implies that the executive branch cannot spend money in the absence of congressionally supplied principles regarding its use, except for those purposes explicitly reserved to the executive branch in Article II. In contrast to the delegations found acceptable in Mistretta and Touby, if § 5032 allows ESF resources to be used for foreign bailouts, it provides no criteria or guidance, beyond indicating the Secretary's discretion to use Fund resources. Certainly, no guidelines govern the President's access to the funds that are at all comparable in specificity to those noted by the Court in Mistretta and Touby.
The intelligible-principles test requires particularly vigilant application to revolving funds like the ESF since the transfer of such funds to the executive branch threatens to undermine Congress's appropriations authority. Common sense suggests that the larger the fund, the greater the need for clear standards regarding its use. When used as a tool of American foreign policy and a mechanism to deliver foreign aid, the $30+ billion ESF exceeds the limits 81. The Court noted that Congress had provided three broad goals and four "purposes" of sentencing that the commission must pursue in exercising its discretion. Congress further provided substantial detail regarding the constraints available, the forms such guidelines must take, and the methods the commission should employ. See Mistretta, 488 U.S. at 374-75.
82. 500 U.S. at 164. 83. These instructions included the requirement that the Attorney General find that a drug "'has a high potential for abuse,' that it 'has no currently accepted medical use in treatment in the United States,' and that ' [t] here is a lack of accepted safety for use of the drug ... under medical supervision."' ld. at 167 (quoting 21 U.S.C. § 812(b)(1)).
imposed by the nondelegation doctrine. Thus even if the legality of the President's actions in the Mexican bailout remains unchallenged, the lack of intelligible standards governing ESF use make future struggles over its deployment inevitable, and the statute itself unconstitutional.
B. Inherent Powers in the Zone of Twilight and Beyond
The courts employ a rule of statutory construction mandating that where multiple interpretations of a statute are possible, the preferred reading is that which is consistent with the Constitution.8 4 Since a zone-one reading of § 5302 violates the nondelegation doctrine, the statute clearly should not be read to authorize the bailout. The bailout then must be analyzed under either zone two or zone three. In many ways, Jackson's second zone, the "zone of twilight," best captures the legal ambiguity in which President Clinton executed the bailout. The legislative history of § 5302, the actions and statements of Treasury and Federal Reserve Board officials up until just days before the Mexican package was announced, and the plain language of the statute itself all indicate that § 5302 was not designed, and Congress never intended, to give the President authority to extend large aid packages to foreign nations without explicit congressional authorization. A legislative package had been sent to Congress, but congressional deliberations had produced neither a grant nor a denial of authority, and, in the face of what can fairly be described as "congressional inertia," the President decided that economic circumstances would not allow the deliberations process to run its course. The administration thus contended that the President's power to draw on a hazily circumscribed fund, for purposes not entirely at odds with the apparent purposes of the Fund, is concurrent with Congress's power to control its use, and that congressional inaction in the face of a national security crisis should be read as tacit authorization of presidential management of the crisis. 85 By this argument, barring the passage of actual legislation prohibiting the Mexican bailout, the bailout should be considered to have been authorized.
The 87 American litigants pressing claims against Iran subsequently attached billions of dollars of Iranian assets. When a deal providing for the release of the hostages was finally negotiated, Iran's assets were unfrozen by executive order and sent abroad, with a portion placed in a trust account. All attachments on Iranian assets were dissolved, and jurisdiction over the claims was transferred to a special claims tribunal. 88 The Supreme Court examined the statutory provisions relating to the settlement of foreign claims and found no direct authorization for the President's actions. 89 In upholding the action, however, it found that the President's actions were "consistent" with other statutory powers provided the President and that there was a history of executive action in this field. 90 These facts, combined with Congress's acquiescence in the settlement, 9 ' provided the President with the authority to dissolve Dames & Moore's attachments. Despite the lack of statutory authority, Congress's refusal to reverse presidential action, taken in zone two, was held to be sufficient to indicate authorization.
The approval of broad executive authority in Dames & Moore allowed the President to resolve the Iranian hostage crisis-a foreign relations debacle-without being embarrassed by the judicial branch. But this approach to separation of powers is unsatisfactory principally for the reason that it endows the President with extraordinary powers to make policy normally reserved to Congress and seriously infringes upon Congress's practical ability to exert its authority when a dispute arises with the executive branch.
92 By shifting the policymaking initiative to the executive, this approach raises the threshold for congressional action from a simple majority vote to the much more demanding two-thirds majority necessitated by the likelihood of a presidential veto. The assumption that the President retains an inherent power to make policy in "zone of twilight" disputes, therefore, seriously undermines congressional authority. constitutionality of concurrent resolutions adopted to block executive acts of lawmaking). At minimum, Congress has a strong incentive to articulate its preferences clearly by framing legislation so that "zone of twilight" conflicts arise infrequently. Certainly, the authorizing language of the ESF does not provide such articulation.
Furthermore, given that the Court's approval of presidential authority ultimately hinged on a finding, as Justice Frankfurter described in Youngstown, that Congress had ceded the relevant field of action to the President, Dames & Moore can only provide constitutional precedent for the bailout upon a showing that the President has traditionally claimed jurisdiction in the area of foreign bailouts. 94 But, as noted above, 95 no systematic, unbroken administrative practice of using the ESF for foreign bailouts exists. Therefore, in order for the President to claim authorization for the bailout, he must show that the provision of foreign aid is inherent in his broader Article II powers, since authorization under either zone two or three requires the President to identify an independent constitutional basis for his actions.
C. The Provision of Foreign Aid Is Not an Inherent Article 11 Power
The strongest precedent for the existence of inherent and sweeping presidential foreign affairs powers is United States v. Curtiss-Wright Export Corp. 96 In famous dicta, Justice Sutherland asserted that the President holds an exclusive power as "the sole organ of the federal government in the field of international relations-a power which does not require as a basis for its exercise an act of Congress. 97 But Sutherland himself noted in CurtissWright that the President's foreign affairs power "of course, like every other governmental power, must be exercised in subordination to the applicable provisions of the Constitution. ' " The Constitution unambiguously assigns the power to make appropriations to Congress. Article I provides that "No money shall be drawn from the Treasury, but in consequence of appropriations made by law." 99 The Framers viewed Congress's exclusive power to appropriate as a vital tool in the congressional arsenal and as an important improvement over the British system, in which the appropriations power was ambiguously divided between the King and Parliament, and much of the King's revenues came from extraparliamentary sources. 00 Like the power to declare war, Congress's power to appropriate funds was "specially intended in the United States as an antidote to executive abuse of military power and as a tool for congressional control of such power."' 0 ' Given this purpose and the abundant tools available to the executive branch to pursue its goals, it would be difficult to overstate the centrality of Congress's exclusive appropriations power in the scheme of separated powers. As Edward Corwin noted, the power of the purse is "the most important single curb in the Constitution on Presidential power."' 1 0 2 Congress's exclusive power to appropriate has been regularly affirmed, Congress has frequently used its appropriations power to limit executive discretion in foreign affairs. 0 5 When Congress seeks to assert its policymaking authority in foreign matters, it "is on firmest constitutional ground when it deploys its undoubted discretion over government spending."' 1 6 Congress would be helpless to so limit executive discretion if the President had an independent power to appropriate funds.
Accordingly, it would seem that the President's appropriations power can be summed up in a word: nonexistent. Professor Kate Stith has called this the "Principle of Appropriations Control," under which "expenditure of any public money without legislative authorization" is constitutionally prohibited. 107. Kate Stith, Congress' Power of the Purse, 97 YALE LJ. 1343, 1345 (1988). Executive branch discretion over the spending power is already sharply limited by statute. Executive branch officials are statutorily prohibited by the Anti-Deficiency Act from spending funds that have not been specifically appropriated by Congress for such purpose. See 31 U.S.C. § 1341 (1994). Violators of the law are subject to criminal penalties. Id. § 1350. Likewise, following a constitutional struggle with President Nixon over the President's refusal to spend monies that had been appropriated by Congress, Congress passed the principle, Stith asserts, extends to any and all activities engaged in by the Executive, even those that the Constitution has reserved to the executive branch alone. If the principle is applied to the Mexican crisis, it is clear that under either a Youngstown zone-two or zone-three analysis, the President had no independent authority to initiate the bailout since he simply "'cannot spend money on his own authority for foreign aid."" 08 Critics of Stith's principle, however, argue that Congress's control of the purse should not endow it with an effective veto over all executive branch action, especially over those powers granted directly by the Constitution. 0 9 Applied coercively to restrict authentic Article II presidential authority," 0 the appropriations power may be misused. Still, Congress's failure to exercise its appropriations power in a constitutionally acceptable way does not thereby create an independent power in the executive branch to assume legislative functions."' The two propositions are logically discrete ." 109. Notes Gregory Sidak: "This theory encompasses far more than fiscal responsibility; it envisions the appropriations power as an omnipresent legislative veto on presidential action." J. Gregory Sidak, The President's Power of the Purse, 1989 DUKE LJ. 1162, 1162. As Sidak points out, by withholding appropriations, Congress should not be able to prevent the President from carrying out constitutional duties. For instance, because the Presentment Clause, U.S. CONST. art. I, § 7, cl. 2, ensures that no bill can become law without presentment for a presidential signature, Congress could not refuse to appropriate money for pens in order to prevent the President from exercising his constitutional duty to sign legislation.
110. Scholars have heatedly debated the definition of "authentic" Article II powers. While Professor Stith views the category of authentic Article II duties as relatively narrow, Sidak considers it to be much more expansive:
The performance of the President's duties and prerogatives under article II can be viewed as different kinds of public goods--enforcing the law, negotiating treaties, sending and receiving ambassadors, commanding the armed forces, making recommendations to Congress, issuing pardons, and so forth.... If Ronald Reagan honestly believed that deployment of the Strategic Defense Initiative were 'minimally necessary' to defend the United States from nuclear attack by the Soviet Union, could he have encumbered the Treasury for billions of dollars? Sidak, supra note 109, at 1197. Sidak indicates that he finds this proposition at least less than "preposterous." Id.
I11. It may, however, be a form of "coercive deficiency." See 59 Comptroller General 369 (1980) (defining "coercive deficiencies" as those commitments for which "Congress has little choice but to appropriate the necessary funds"); 6 Op. Att'y Gen. 27 (1853) (concluding that where President had made contract entailing expenditures for which Congress had not appropriated monies, a limitation arose, but such limitation did not constrain the President's authority to contract, only "his power to bind the United States, beyond the amount appropriated by Congress").
112. Critics of this argument may respond that any congressional failure to appropriate necessary funds creates a problem of enforcement. Who will ensure that Congress's breach is remedied? The courts? Does this then provide the courts with implied appropriations powers? The answer is no. There is no guarantee that all unconstitutional acts can be remedied. Also, ordering performance based on judicial interpretation of the Constitution does not endow the courts with those powers any more than a judge's order to a delinquent husband to pay alimony endows that judge with the power to levy a tax. without congressional assistance."' The unambiguous constitutional assignment of the appropriations power to Congress 14 and the historical absence of any comparable precedent for executive-branch-initiated bailouts indicate that any "bailout powers" belong to Congress, not the President.
Further, while the lack of formal congressional resistance signifies that the bailout did not violate the express will of Congress, the bailout nonetheless may have violated Congress's implied will. When the administration announced it was replacing the legislative aid package under congressional consideration with a bailout package not requiring legislative approval, it was widely believed that the legislative proposal would not in any case have been passed by Congress." 5 In Youngstown, the Court read a great deal into the fact of legislative inaction when proposals for action were considered. Supporting the finding that President Truman's seizure of the nation's steel mills was unauthorized, Justice Black pointed out that, four years earlier, Congress had considered and "rejected an amendment which would have authorized such governmental seizures in cases of emergency.."
6 As Frankfurter explained:
It is quite impossible, however, when Congress did specifically address itself to a problem, as Congress did to that of seizure, to find secreted in the interstices of legislation the very grant of power which Congress consciously withheld. To find authority so explicitly withheld is not merely to disregard in a particular instance the clear will of Congress. It is to disrespect the whole legislative process and the constitutional division of authority between President and
Congress.! 7
Youngstown thus established the proposition that Congress may speak by not speaking, that a failure to pass authorizing language can constitute a clear statement of purpose. Since it appeared likely that Congress would not approve the originally proposed package of loan guarantees, the President arguably acted in the face of an implicit denial of authorization to provide any aid to 113 . In war powers, for instance, though the Commander in Chief Clause gives the President constitutional power to command military forces, Congress must first raise and support military forces before the President can exercise that command. See U.S. CONST. art. I, § 8, cl. 12.
114. According to Glennon, the appropriations power is "an unquestionably exclusive congressional power." Glennon, supra note 106, at 32. Mexico. The President's authority to extend the bailout package unilaterally was thus "at its lowest ebb." Under any configuration of statutory and constitutional analysis, then, the President lacked the means to carry out the bailout. But such a finding is constitutionally problematic if, as I argue in the following part, the economic effects of the Mexican crisis were sufficiently severe to be considered a threat to national security. The President's constitutional authority to protect national security may thus provide the Executive with concurrent authority, a finding that firmly mires analysis of the bailout in the "zone of twilight."
Ill. NATIONAL ECONOMIC SECURITY AND THE POWER OF THE PURSE
A. National Security in an Era of Global Markets
Historically, national security has been described in military or geostrategic terms." t8 If the Mexican bailout-which did not involve any clear military aspects-was necessitated by national security, as the administration vigorously argued," 9 a more expansive definition of the concept is required. Developments in modem financial and economic technologies may warrant such a redefinition. 2 0 As Helmut Schmidt pointed out in 1977, events during the mid-1970s, such as the oil crisis, worldwide inflation, and monetary instability, revealed the importance of the "'economic dimension of national security."" ' 121 In an era characterized by unprecedented economic interdependence, it is increasingly imperative that definitions of national security include threats to a nation's "economic security."' 119. In testimony before the Senate Banking Committee, Secretary Rubin asserted that "President Clinton acted to avert a crisis" threatening "national interests," and that "[t]hese dangers to our interests reached beyond Mexico with the potential for spill-over effects in other developing countries around the world where we have strong economic interests and strong national security interests." Mexican Peso Crisis, supra note 1, at 355 (statement of Robert Rubin, Secretary of the Treasury).
120. The introduction of new technologies has led to increased interdependence in global markets. As one commentator notes, "The recent introduction of automated screen-driven technology is beginning to threaten the market's local exchange infrastructure and to transform the way this evolving marketplace will function in the future." Peter E. Millspaugh, Global Securities Trading: The Question of a Watchdog, 26 361-62 (1992) . This interdependence can lead to significant threats on a larger scale. One nation's default may trigger a worldwide chain reaction.
If as a result of country debt defaults one or more of the larger banks active in the Eurocurrency market cannot meet its repayment obligations on interbank loans, the banks of other countries will in turn have to default on their loans.... will the central banks acting together and with the help of the international financial institutions be able to act fast enough to avert a calamity? THIBAUT DE SAINT PHALLE, THE FEDERAL RESERVE: AN INTENTIONAL MYSTERY 274 (1985) .
121. JOSEPH J. ROMM, DEFINING NATIONAL SECURITY: THE NONMILITARY ASPECTS 54 (1993) (quoting Helmut Schmidt, The 1977 Alastair Buchan Memorial Lecture (Oct. 28, 1977) ). To Schmidt, this meant "'the necessity to safeguard free trade access to energy supplies and to raw materials, and the need for a monetary system which will help us to reach those targets." ' Id. 122. For a discussion of these new vulnerabilities, see generally THE CHALLENGE OF INFORMATION TECHNOLOGY FOR THE SECURITIES MARKETS: LIQUIDITY, VOLATILITY, AND GLOBAL TRADING (Henry C.
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The foreign policy establishment has embraced the concept of "economic security," if somewhat haltingly. 23 Certainly, policymakers have always recognized the highly salient relationship between uninterrupted access to resources like uranium and oil and the protection of national security. An extensive literature exists evaluating the ways that economic sanctions can be deployed to achieve essentially military purposes.' 24 Passage of the Trading With the Enemy Act (TWEA)'5 in 1917, and its successor statute, the International Emergency Economic Powers Act (IEEPA), t26 in 1977, represents Congress's longstanding recognition that the President must have the authority to exercise economic regulatory powers in order to facilitate his Commander in Chief powers in the handling of economic crises. .. created to show the public that in the new era, economic policy would be at least as high a priority as national security"). Frequently, discussions of "economic security" focus on ways that economic tools can be used to coerce enemies or rivals, or conversely, ways that military conflict can be transferred to economic arenas. But there are clear dangers to equating international economic competition with military combat, as do many commentators concerned with the rise of the Japanese economy. As one scholar points out, "by stressing threats to national interests in the international arena, an emphasis on economic security could incorrectly stress coercion against economic competitors rather than domestic policies to enhance competitiveness." JAMES R. GOLDEN, ECONOMICS AND NATIONAL STRATEGY IN THE INFORMATION AGE 7 (1994). Conceptualizing the protection of the world monetary and financial system as an issue of national security must avoid this pitfall. In this regard, "economic security" should resemble the attempts by persons concerned with environmental issues to reformulate them in terms of national security. Advocates of "environmental security" see nothing contradictory about security measures that are by their very nature cooperative, inclusive, and global in scope. See, e.g., MICHAEL RENNER, NATIONAL SECUR1TY: THE ECONOMIC AND ENVIRONMENTAL DIMENSIONS 64 (Worldwatch Paper No. 89, May 1989) (arguing that "'national security' as such has become an outmoded concept: security is increasingly attained through the difficult process of global cooperation to create mechanisms for nonviolent dispute settlement and establish environmental alliances").
124. See, e.g., Barry E. Carter, International Economic Sanctions: Improving the Haphazard United States Legal Regime, 75 CAL. L. REV. 1162 (1987) (discussing use of economic sanctions generally); Koh & Yoo, supra note 13, at 715-16 (discussing "laws that manipulate fiscal, monetary, and domestic economic policies to achieve national security goals" and "laws that control or respond to external relations through economic measures"). 127. The IEEPA does not provide any mechanism for funding presidential initiatives taken under the IEEPA's authority. However, the National Emergencies Act includes a provision requiring that, after the President declares a state of emergency, he is obligated periodically to transmit to Congress "a report on the total expenditures incurred by the United States Government ... which are directly attributable to the exercise of powers and authorities conferred by such declaration." 50 U.S.C. § 1641(c) (1988).
B. Evaluating Threats to Economic Security
As the administration vigorously argued, in a world of highly interdependent financial markets, repercussions from the collapse of a large national economy like Mexico's might instantaneously spread through U.S. domestic markets to harm interests extending far beyond direct investors. To determine when the consequences of such a collapse are broad enough in scope to constitute a threat to national security, policymakers should examine its potential effect on three principal institutions: the currency, the national banking system, and financial markets. A fourth possible object of protection-the investments of discrete international investors-should be rejected as a justification for presidential action under the rubric of national security since losses suffered by such investors, absent unusual circumstances, do not threaten the broader welfare. Finally, presidential spending in response to financial crises may be justifiable even for purposes traditionally viewed as part of the legislative domain when intense time pressures make careful deliberation by Congress impossible.
Protection of the Currency
The ESF was originally established to protect the exchange value of the dollar, and it remains a primary tool to guard against sudden shifts in currency value. Though exchange rates ultimately are determined by fundamental economic factors and long-term policy choices, short-term fluctuations in exchange rates can have detrimental consequences on import-export balances, and they can create volatility damaging to the national economy.
Protection of the National Banking System
Though maintenance of a healthy banking system ultimately depends on wise regulatory policy and -thus on Congress's ability to formulate such policy, 28 the leveraging of capital assets and their wide distribution throughout the entire financial system mean that some economic catastrophes threaten the entire system. The executive branch traditionally has claimed and exercised power to prevent systemic failure.1 2 9 Given the centrality of the (1933) banking system to the economic viability of the nation, foreign threats to it must therefore remain a significant concern of the executive branch.
Protection of Financial Markets
The collapse of financial markets may have devastating effects, particularly in the short term, on the health of the national economy as a whole. Though stock market crashes are sometimes said to result only in "paper losses,"' 130 the resulting decrease in asset value can set off a chain reaction leading quickly to real economic contraction.' 3 ' The interconnection of various kinds of market-determined valuations means that the decrease in one market can set off a chain of consequences ultimately threatening the entire economy.
The Protection of Discrete Financial Interests
The executive branch often takes emergency action intended to protect the financial interests of particular investors. The threatened nationalization of U.S. companies, for instance, has on occasion sparked intense executive branch response, up to and including fomenting revolutions. 132 Foreign economic crises-particularly defaults-will almost always threaten the financial position of discrete interests. It is far from clear, however, that the threat to those interests raises legitimate national security concerns. Unless the threat touches upon national welfare, intervention should be carried out according to congressional policy and traditional forms of executive branch diplomacy.
Where executive discretion concerns not a regulatory power, as in CurtissWright, but the spending power, decisions are especially likely to be made on grounds that favor particularly well-positioned or powerful interests.1 33 Indeed, underlying much of the persistent opposition to the bailout plan was the belief that the real beneficiaries of the bailout were U.S. investors and bondholders facing large losses due to peso devaluation or large-scale Mexican loan default 34 Moreover, Secretary Rubin's former ties to the investment banking firm of Goldman Sachs, a bank with significant interests in Mexican markets, cast doubt on the detachment with which he was able to evaluate the bailout. 35 Even where no direct conflict-of-interest concerns are involved, the exercise of such vast appropriations authority, unchecked by the normal scrutiny of legislative debate, can lead to undemocratic results. 36 The decision of who should bear the cost of Mexican financial collapse-a quintessentially political choice-clearly resides with Congress.
Time Pressures and Executive Capacity
A separate justification for executive branch action absent congressional authorization arises when time constraints make congressional action impractical. Because financial crises can materialize rapidly, often following sudden and unexpected events, the capacity to respond often belongs realistically only to the executive branch. In the protection of national security, it has been recognized that the executive branch is at times the only institutional actor capable of responding to crises with dispatch.'
37
The majority of justifications provided by the administration for treating the Mexican crisis as a threat to national security-decreases in exports, massive influxes of illegal aliens, and an increase in the drug trade-fall into this category. 38 Since the Constitution explicitly assigns to Congress, not the 134. Opponents of the plan described the bailout package as "corporate socialism," Mexican Peso Crisis, supra note 1, at 290 (testimony of Ralph Nader), and "a hidden subsidy for Wall Street and Mexico's elite," id. 136. If nothing else, the dispensation of large amounts of money by the executive branch creates the impression that a small cadre of special interests are receiving favorable treatment and raises disturbing issues of class interest or preference.
137. As one member of Congress justified the bailout:
[A]s envisioned by our founding fathers, the Executive has a greater capacity to act with dispatch than the legislative branch in foreign policy matters. Not envisioned by our founding fathers, Congress has developed a reluctance to share accountability for controversial approaches. Hence the Executive was forced to step to the plate while Congress took to the bleachers. Hearings Before the House Comm. on Banking, Feb. 9, 1995, supra note 2, at 285 (statement of Rep. James Leach).
138. The administration listed a wide range of goals to justify attaching the national security label to the Mexican bailout. These included protecting American jobs, stemming an increased flow of illegal immigrants across the U.S. border, maintaining political stability in a neighboring country, and encouraging "reform in emerging markets around the world." Joint Statement, supra note 9, at 155. In a speech to the nation's governors, President Clinton added to this list the "'spread of financial instability to other countries in our hemisphere' and "'the potential of a more serious narcotics trafficking problem."' Schneider, supra note 133, at 394. Concern about the spread of financial instability is reminiscent of the Vietnam-era domino President, the power to regulate trade, immigration, and violations of international law, 139 most of these threats fall well within the congressional sphere of concern. Nonetheless, the looming threat of Mexican default severely limited the time available for Congress to deliberate. Rather than allow Mexico to default while Congress continued its debate, the executive branch chose to take preemptive action. 40 Such an exertion of executive authority, when an immediate threat to the national interest is apparent, is consistent with the President's constitutional authority to respond to crises and mirrors his authority to deploy troops without prior congressional approval.' 4 1
One of the largest problems with troop deployments lacking congressional authorization, however, is that they prevent a full debate over the real degree of threat posed by a military enemy.1 4 2 Similarly, the premature termination of congressional deliberation brought about by the administration's unilateral action in the Mexican crisis prevented any final congressional determination of the actual severity of the economic threat. It thus remains far from clear whether substantial economic security concerns were actually at issue in the Mexican bailout.
In sum, extraordinary executive action purporting to protect national economic security should be evaluated to determine whether the threat is significant in intensity and national in scope. In economic crises, such threats are those that pose a danger to the nation's fundamental economic systems, particularly its banks, markets, and currency. Additionally, even in areas traditionally reserved for legislative branch regulation, presidential action may be warranted if time constraints make congressional authorization impossible.
In no case, however, should an identified threat justify a wholesale usurpation of Congress's appropriations power. 43 In order to safeguard a theory justification for intervention, and the threat (real or imagined) of financial collapse spreading to neighboring countries continues to be invoked as a primary rationale for the bailout. Senator Christopher Dodd applauded the administration's decision to intervene, asserting that "[y]ou were looking at a domino effect, a tumbling effect here that could have dwarfed the Mexican situation." Mexican Peso Crisis, supra note 1, at 615. constitutional regime of separated powers, it is imperative that Congress's power of the purse be protected even while providing the President with the ability to respond, when necessary, to legitimate threats to national economic security. Striking the appropriate balance between the constitutional prerogatives of Congress and the practical advantages of presidential action is a congressional task. As Justice Jackson stated in Youngstown, "Power to legislate for emergencies belongs in the hands of Congress, but only Congress itself can prevent power from slipping through its fingers.""
IV. STRUCTURAL SOLUTIONS
Policymakers concerned with the threat to the U.S. economy posed by international financial catastrophes like the Mexican crisis could pursue responses at either the international or the domestic level.
A. International Institutional Reform
International solutions to the problems created by highly volatile international financial systems would seem superior to strictly domestic ones. 145 As the Mexican crisis demonstrates, the costs of bailout can be substantial. It is unfair to place the burden of maintaining the solvency of the world economy on the shoulders of individual nations. The international economy-and the monetary system that supports it-is a highly valuable public good enjoyed by all participants in the world market. Creating mechanisms financed by the world community for responding to malfunctions of that system spreads the costs more evenly. 146 In addition, monetary and financial crises severely strain the international economy, and systemic breakdown threatens the prosperity of all. Few nations are capable or willing consistently to perform the role of "lender of last resort.' ' 147 As a result, 144 . Id. at 675 (Jackson, J., concurring). 145. Some first steps toward creating an international facility to respond to crises like Mexico's were discussed by members during the 1995 meeting of the G-7 in Halifax, Canada. The conference produced a package of proposals for dealing with future international financial crises, informally known as the "Halifax Initiatives." See Mexican Peso Crisis, supra note 1, at 610 (testimony of Robert Rubin, Secretary of the Treasury); Paul Lewis, Rubin Says World Economy in 'a Pause', N.Y. TIMES, Oct. 4, 1995, at D3 (describing a "proposed $50 billion emergency fund that the IMF will use to bail out emerging economies in difficulties").
146. Some of the most important solutions may not require any capital outlay. For instance, one of the key proposals for international reform concerns the establishment of strict national reporting requirements allowing investors to monitor the solvency of foreign investments. The resulting increase in "transparency" will allow private actors to steer capital away from troubled economies, and prevent governments from avoiding necessary reforms. See Lewis, supra note 145, at D3.
147. See, e.g., ROBERT GILPIN, THE POLITICAL ECONOMY OF INTERNATIONAL RELATIONS 65-92 (1987) (discussing systemic need for lender of last resort). This role is normally assumed by the system's "hegemon," a role the United States has played since World War II. However, with the relative decline of the U.S. economy, many scholars, including Gilpin, argue that international regimes must replace hegemonic leadership for the international financial system to remain stable. See generally ROBERT 0. financial repairs that make economic sense in terms of protecting world prosperity may go undone if no nation is willing to bear the cost of repeatedly expending its own resources for the benefit of all. 48 Furthermore, reliance solely on international mechanisms may be unwise. Just as international peacekeeping forces directed by the United Nations have not obviated the need for a strong national military, the economic interests of the United States and the world community may at times diverge. Protection of national economic security may require that the U.S. government preserve a unilateral policy mechanism available to it when multilateral devices are insufficient or unable to respond to international crises that threaten national economic interests.
B. Domestic Initiatives: Protecting Congress and National Economic Security
Because the power of the purse, like the power of the sword, is one of the constitutional prerogatives the Framers were particularly intent on keeping firmly in the hands of Congress, and because the spending power in times of crisis functions similarly to the military power, it is not unreasonable to suppose that the President's powers in international economic crises should approximate existing warmaking powers. The history of the war power and the rise of the "imperial presidency" indicate the powerful advantages of executive control in the national security domain, as well as the antidemocratic effects of such control. 49 A brief consideration of the most ambitious attempt to create a framework to grant and control war powers-the War Powers Resolution-might therefore provide a useful starting point for a consideration of appropriations-powers problems.
C. War Powers as a Model for Appropriations Powers
* Though critics of varying ideological bents agree that the War Powers Resolution, as currently written, is deeply flawed, t 5° its underlying KEOHANE, AFTER HEGEMONY (1984) (arguing that new institutional regimes must be created to replace hegemonic leadership in order to maintain international cooperation).
148. Scholars and policymakers alike have devoted substantial energy to the problem of collective international action in monetary and trade policy and have recognized that "collective economic security" should accompany the commitments embodied in NATO and other collective security arrangements. As two scholars explain, "Broadly defined, collective economic security means governments' acceptance of international surveillance of their domestic and foreign economic policies, of criticism of the effects of their policies on the economic security of other countries, and of various forms of international presence in the operations of markets." Lawrence B. 52 The basic structure of the legislation, which provides the President with the independent authority to deploy troops abroad in conditions of latent or active hostilities, recognizes that the Commander in Chief Clause provides the President with some discretionary power to act without congressional preapproval' 53 Congress has conceded such discretionary authority so that the President may carry out his duty to repel attacks and respond to immediate threats to national security.1 5 4 The sixty-day grant of discretion therefore constitutes the interstitial space between declaration of war-which is clearly a congressional power-and the enforcement power, which properly belongs to the President. Military deployments of less than sixty days are considered policing actions, those of more than sixty days, wars. 55 This compromise provides clear and separate roles for both Congress and the President in military crises and, in theory, allows both branches of government to exercise their appropriate constitutional functions. Undergirding the War Powers Resolution, and consonant with the Youngstown theory of separation of powers, is a highly constricted view of inherent presidential authority, identified by Jules Lobel as the "Liberal Paradigm of Emergency Power."' 156 According to Lobel's Liberal Paradigm, "In war or emergency, the Executive has constitutional authority only when the emergency is physically forced upon the country and there is no option but to respond .... -"57 This authority is consistent with the preservation of legislative policymaking discretion because "[r]esponding is not really a discretionary act" of the Executive under circumstances of extreme 158 exigency.
An application of the Liberal Paradigm to the realm of international economic crisis suggests a distribution of constitutional appropriation powers similar to that codified in the War Powers Resolution. Such a theory is premised on the assumption that "the constitutional conception of a Chief Executive authorized to enforce the laws includes a general authority to protect and defend the personnel, property, and instrumentalities of the United States from harm,"' 159 but also ensures that such powers remain "few and defined."' ' 60 Accordingly, framework legislation should be formulated allowing Congress to perform its institutional role of authorizing expenditures and should provide intelligible principles of law to which executive branch actors can conform their efforts to protect national economic security. As Bruce Ackerman and David Golove have noted, "Only effective frameworks will discourage Presidents, and their underlings, from supposing that the Constitution grants the executive branch a vast prerogative for unilateral foreign adventurism."' ' 61 While this is not the place to detail such legislation, the analysis above suggests that any law developed should allow the President to intervene quickly in economic affairs when necessary to safeguard national economic security but should restrict the power to obligate funds from the Treasury for more than a reasonably brief time, since long-term obligations more clearly infringe on the congressional appropriations power. For instance, the legislation could authorize the President to act without congressional approval to make bridge loans of limited duration to foreign governments from an "Economic Security Fund."' ' 62 The time period fixed-perhaps ninety days-should be the minimum period needed by Congress to consider fully the merits of a bailout package and vote on any appropriations. 63 In order legally to gain access to monies, the President would have to submit to Congress a report detailing the nature of the economic crisis, the amount of funds committed, and the requested appropriation. The submission of the report would automatically authorize the appropriation and mark the beginning of the ninety-day period. If the President certified that emergency circumstances required a longer loan period, bridge loans could be authorized for up to 180 days without congressional approval. Generally, such loans would be bridged to IMF loans or other international loan packages, or extended by specific congressional legislation. In any case, the law would require, after the President has committed U.S. funds, that formal approval from Congress be obtained in order to extend the loans. In the absence of this approval, the President's power to continue the bailout would end. As with the War Powers Resolution, the timing mechanism should prevent the President from taking advantage of congressional inertia to conduct a maverick foreign policy. CONCLUSION Neither 31 U.S.C. § 5302 nor the Constitution permits the President to extend vast amounts of emergency aid to a foreign nation without congressional authorization. However, the protection of "national economic security" requires that the President have some capacity to intervene in 162. The largest danger accompanying the establishment of an Economic Security Fund is the threat of its abuse, a problem known to bankers and insurers as "moral hazard." Unlike natural disasters, economic crises like that which precipitated the Mexican collapse are strongly influenced by factors subject to human control. Any government policy that mitigates the consequences of risk-taking behavior raises problems of moral hazard, because it may create perverse incentives for investors to assume uneconomical risk. If the United States (or the international community) institutionalizes bailouts of foreign nations suffering economic crises, it could encourage irresponsible fiscal behavior on the part of individual investors, banks, and governments. Some Senators have questioned the wisdom of creating such a fund on these grounds. "[Tihe worst thing we could think about doing is participating in or creating some sort of fund to bail out countries around the world that get into trouble. I think that simply encourages getting in trouble." Mexican Peso Crisis, supra note I, at 633 (comments of Sen. Faircloth). In the bailout package extended to Mexico, Secretary Rubin argued that the conditions attached to the bailout by the United States and the IMF were stringent enough that no government would freely choose a policy that would land its country in a similar position. Id. at 630 (testimony of Robert Rubin, Secretary of the Treasury).
163. See Ely, supra note 150, at 1398. While Ely notes in regard to the War Powers Resolution that "It]he only legitimate theory that supports giving the President 60 free days is that it approximates the time it will take Congress to gather its thoughts," he argues that Congress does not need that much time in order to deliberate and thus supports a shorter, 30-day "free period." Id. at 1398. international financial crises when the integrity of the U.S. economy is at stake. The best way to balance the demands of law with those of national security is for Congress to draft legislation that creates, and limits, presidential power to intervene in such crises.
Critics will point out that the attempt to deter extralegal presidential action through the institutionalization of emergency power may encourage Presidents to make use of this new power more frequently, and in unexpected ways. As Professor Schlesinger argues, "the legal order would be better preserved if departures from it were frankly identified as such than if they were anointed with a factitious legality and thereby enabled to serve as constitutional precedents for future action."' 164 According to this view, the fact of illegality deters extralegal actions, even when it will not altogether prevent them. This is undoubtedly true, yet there remain good reasons to support the legislative regularization of executive authority to intervene in foreign economic crises. First, in moments of true crisis, bitter contests over legality may impede the effective exercise of authority. Second, as Michael Glennon has argued in a slightly different context, the provision of a legal framework formally expanding the powers of the President is advisable because Presidents will probably assume the authority to act in such situations regardless of a lack of congressional authorization; thus Congress will be in a stronger position if it authorizes, rather than merely acquiesces in, their actions, for acquiescence would suggest that a President may constitutionally act without congressional authorization in still other situations not enumerated .... 65 If a legal structure like the one suggested above had been in place, the President could not have carried out the Mexican bailout without the full deliberation and eventual approval of Congress. The Executive, nonetheless, would have had access to sufficient funds to stave off foreign economic collapse until Congress could reasonably consider and pass a bailout package.
Of course, a workable arrangement based on such an outline requires a substantial degree of cooperation between the executive and the legislative branches of government. Though this cooperation has not always materialized, the threat of noncooperation is not a sufficient reason to imbue the Presidency with dramatically enhanced spending powers. Nor is the competitive struggle between the executive and legislative branches for predominance in national policymaking a sufficient reason to disregard the separation of powers doctrine. As Professor Harold Koh has aptly noted, "We must reject notions of either executive or congressional supremacy in foreign affairs in favor of more formal institutional procedures for power sharing, designed clearly to define constitutional responsibility and to locate institutional accountability.' ' 66 Not only will the clear assignment of institutional roles discourage presidential usurpation of power, but, during times of crisis, it will also encourage a reluctant Congress to make hard policy choices when such choices are needed.
With the continued development of faster, larger, and more volatile financial markets and the steady increase in the number of nations meaningfully participating in the world economy, the United States inevitably will face crises similar to the Mexican collapse. Enabling the President to react in a way that is both effective and consistent with the dictates of democratic government is the logical response to the new international economic reality. 166 . KOR, supra note 98, at 6-7.
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